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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2013 
Second Reading 

Resumed from 13 August. 

HON PETER KATSAMBANIS (North Metropolitan) [9.27 pm]: It is a pleasure to continue my speech on 
the Criminal Code Amendment Bill (No. 2) 2013, which, as I pointed out previously, seeks to introduce 
mandatory sentences of imprisonment or detention for those persons convicted of serious violent offences 
contained in sections 297 and 318 of the Criminal Code when the victim is a youth custodial officer. When I was 
interrupted last time, I was outlining the criteria that underpin the rationale for this type of legislation and for the 
need to introduce mandatory minimum sentences into our Criminal Code to deal with public officers such as 
youth custodial officers. The first criterion, as spelt out by the Attorney General in his second reading speech on 
the bill, is that the officer is a uniformed public officer. That is very important because it avoids any issue of 
whether the perpetrator of the crime knew that the person was a public officer. A uniform is very clear and very 
obvious; there is no dispute, no ifs or butts, and no suggestion that the person was an undercover officer or 
otherwise. The bill applies to uniformed public officers. Youth custodial officers are clearly uniformed public 
officers. The second criterion, a very important one, is that the type of officer that this legislation relates to faces 
violence as an everyday intrinsic part of their public duties. Violence is an intrinsic part and these people 
perform public duties. That is also important. To protect the public interest and to serve our community, these 
people put themselves in physical danger on a day-to-day basis. It is not an incidental part of their job, 
unfortunately; they are in physical danger quite often and they risk violence being perpetrated against them. 
Youth custodial officers, unfortunately, by the nature of the work that they perform and the people they 
sometimes have to confront in performing their duties, are people who face violence every day as an intrinsic 
part of their public duties. 

The third element that was outlined as underpinning the rationale to introduce this type of legislation is that 
statistics show that this type of officer has the greatest need for it because of the number of existing violent 
offences committed against them and because of sentencing practices. Last night in his contribution to this 
debate, my learned colleague and friend Hon Nick Goiran quite clearly outlined the statistics about assaults in 
recent years against youth custodial officers. 

We can always argue about statistics. However, I believe the most important statistic, in relation to the number 
of existing violent offences committed against people who put themselves in their public service and public duty 
under risk of violence on a daily basis, is zero. That is the only acceptable number. Until we get to zero, we have 
to be ever vigilant in protecting these people who put up their hand and choose to confront violence to protect us 
every single day. That is why I welcome this legislation, because it does just that. It adds one more layer of 
protection for these people. It also sends a strong message to the community that, firstly, we respect these people 
and the job they do; and, secondly, we do not tolerate violence against them. 

In his contribution to the debate last night, Hon Dave Grills pointed out the practicalities around public officers 
and their confrontation with violence on a daily basis. He talked about it from his own personal experience. I 
welcome that sort of experience being brought into this place to enlighten us about the dangers that people such 
as police officers, prison officers and youth custodial officers face, not incidentally or every now and again; that 
risk of violence is there every single moment from the time they clock on to the time they clock off. We must 
bear in mind that when they are clocking on, they are clocking on to protect us, the public of Western Australia. 
We are therefore sending a clear and unambiguous message: we support these people and we do not tolerate 
violence against then. 

In her contribution to the debate last night, Hon Lynn MacLaren asked—I paraphrase as I do not want to put 
words into her mouth—along the lines of where we draw the line in relation to introducing mandatory minimum 
sentencing. My response to Hon Lynn MacLaren is that we as legislators are the ones who draw the line. There 
is no hard and fast rule. We look at each matter on its merits and we determine whether a mandatory minimum 
sentence is required. I point out to Hon Lynn MacLaren and to other members that within our judicial system 
and within our Criminal Code all sorts of offences attract minimum penalties. They might not necessarily attract 
minimum penalties of imprisonment but they attract minimum penalties. The majority of drink-driving offences 
attract minimum penalties. Driving offences attract minimum penalties. A lot of fines throughout our Criminal 
Code and in other penalty regimes right across our legal system attract minimum penalties, sometimes very high 
minimum penalties. We see minimum penalties given to people who commit inadvertent offences such as an 
offence against the Food Act. Sometimes such minimum penalties can close businesses. The concept of 
minimum penalties and minimum sentences is not unique to the Criminal Code or to imprisonment; it is littered 
across the entirety of our legal system. We as legislators are the people in the best position to determine them. 
Why is that? It is because we are elected to come into this place and to reflect the views of the Western 
Australian public. Judges do a great job, but judges are neither elected nor in the ordinary course of events 
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removable from their position. They play an important role. But never forget that our legislative role in this place 
is for the benefit of all Western Australians. This is an important area that we need to always control and to 
ensure that the views and the opinions of the public of Western Australia are reflected in our criminal justice 
system. When it comes to serious violent offences and serious criminal offences generally, the public of Western 
Australia is crying out for sentences that reflect both the deterrence value of sentencing and an appropriate 
penalty for the offence committed.  

I am already on record in my short time as a member of this place as being supportive of the extension of the 
minimum mandatory sentencing regime across a broader range of serious criminal offences, starting with 
offences such as murder, serious sexual assaults and sexual offences, and especially sexual offences against 
children. I believe in my interaction with the public of Western Australia that there is a lot of support for the 
principle that people who commit such serious offences should face an absolute minimum penalty. Between the 
minimum and the maximum penalties there is a significant discretion for judges to consider the appropriate 
penalty. Remember at all times that a sentence is not delivered until after a verdict of guilty is either proven or 
pleaded. We are not therefore interfering in any way with the evidentiary process. We are not reversing the onus 
of proof. We are not unfairly prejudicing the rights of accused people. We are sentencing offenders who have 
already been found guilty. 
I could speak a lot more on this subject but I will not at this late hour. Suffice to say that I am supportive of the 
bill before the house. I congratulate the Attorney General and the government for bringing it before us, I am glad 
to say that this very short bill, which gets right to the point, we are again showing to the public of Western 
Australia and to those public officers who risk their lives and place themselves in the face of violence every day 
to protect us that we in turn will protect them. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.37 pm] — in reply: I thank 
honourable members for their contribution to the debate on this Criminal Code Amendment Bill (No. 2) 2013. It 
is a rather modest legislative change but one of some significance. It ties very neatly with an earlier bill about 
which I will have to make some comments. As far as this bill is concerned, I thank the honourable members who 
have indicated their support for it and generally thank those who have contributed to the debate. 
People say that if we wait long enough, what goes around comes around. Of course the 2009 mandatory 
sentencing bill was the first bill that I had the pleasure of introducing and managing in this place as a member of 
this house and fairly shortly after my appointment as Parliamentary Secretary to the then Attorney General Hon 
Christian Porter, MLA. Many of the arguments that were agitated at that time are relevant once again to the 
rationale, the principle, as it were, underlying the purpose of this bill.  
Hon Lynn MacLaren has, of course, again repeated the mantra of the Greens (WA), that they do not support 
mandatory sentencing, about which I will say something. It seems to me that much of the objection by the 
Greens is not clearly understood by them; it certainly has not been articulated in a way I can understand. I do not 
understand their opposition to so-called mandatory sentencing because it seems to be based on a total 
misunderstanding of the role of judges. That is perhaps a useful segue into understanding just what these sorts of 
bills hope to achieve.  
In the first place, judges—judicial officers, whether they be magistrates, justices of the Supreme Court or judges 
of the District Court; or indeed the President of the Children’s Court—are appointed to administer justice 
according to law. The law has two sources. It can either be the common law that was adopted in this land upon 
colonisation and has developed through its own evolutionary process over the course of the past almost 
two centuries, or it can be by statute law. But judges are required—that is, it is their duty—to administer justice 
according to law. The law, apart from the common law, is created by Parliament. So, the idea that somehow 
Parliament ought not to be enacting laws that interfere with judicial discretion simply misunderstands the role of 
the judiciary in our body politic, as well as the role of Parliament. To say that we should not be interfering with 
judicial discretion is simply a nonsense. Judicial discretion is not at large. Judges cannot, and never have been 
able, to sentence people to any penalty they feel like. Their discretion has always been constrained by—indeed 
has been based on—the laws of the land, whatever they happen to be at the time. Where there was a mandatory 
sentence of death, for example, for wilful murder, as there was until about the mid-80s of the last century, judges 
had a duty to impose that sentence. Where they had a range of sentences to impose, usually capped by a 
maximum, that, too, was a constraint on their discretion. Likewise, where there are orders that may have to be 
made if certain facts are found or circumstances are exhibited in a case, then it is their duty to impose those as 
well, or at least consider them and to act according to law. Judges do not have, nor ought they, a discretion at 
large. That seems not to be understood by the Greens—not if one takes at face value the mantra that the courts 
should determine sentences and we should not be interfering with their discretion.  
Indeed, apart from statute law, there are some basic principles of common law that constrain judicial discretion. 
One of the ones that has been most refined over the past 40 years has been the one that imprisonment ought to be 
a sentence of last resort. That is a constraint on judicial discretion. All that is saying is that if there is some 
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equally appropriate or more appropriate disposition of a case, sentence to be imposed or order to be made rather 
than imprisonment, then a judge ought to do that. There is a constraint on the way judges do that as well; it is 
called the Court of Appeal. On many occasions the Court of Appeal will set down principles by which judges 
should act and exercise their discretion. That does not seem to bother the Greens much. Many of those 
discretions, in the way they have evolved, and many of the constraints that have been imposed not only by 
statute law, but also in particular by precedent, sometimes lead courts to do things that are not in the community 
interest. The courts in our system of justice have evolved since the Middle Ages to rely on a system of precedent, 
and that too is a constraint on how judges exercise their discretion.  
Debate adjourned, pursuant to standing orders. 
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